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MINUTES from December 9, 2005

FULL COMMITTEE MEETING

Anchorage LIO, 2nd Floor Conference Room  

1.  Call the Meeting to Order:  The meeting was called to order at 10:00 a.m. by Chair Herman Walker Jr.  Members present:  Senator Hollis French, Senator Ben Stevens, Ann Rabinowitz, Marianne Stillner and H. Conner Thomas.   Members absent:  Representative Bruce Weyhrauch, Representative Max Gruenberg and Skip Cook.   Staff present:  Joyce Anderson and Daniel Wayne from LAA Legal.  Senator Ralph Seekins was also on line.
 

2.   Approval of Agenda:  Member Thomas made a motion to approve the agenda.  Hearing no objections, agenda approved.

3.  Approval of Minutes:  Member Thomas made separate motions to approve the minutes from the September 27, 2005 meeting, November 9, 2005 meeting, and the November 28, 2005 meeting.  Hearing no objections, all three meeting minutes approved.

4.  Public Comment:  Theresa Obermeyer spoke to the committee on a variety of issues.  They were not related to legislative ethics but other issues.  

5.  Chair/Staff Report:  Ms. Anderson reported the packet contained a list of recent disclosures and an updated staff report which included informal advice for the month of November.  No questions by committee members.

6.  Terms of Office:  Chair Walker indicated this agenda item would not be discussed today because of time constraints.

7.  LEGISLATION
7a.  Senate Bill 187:  Ms. Anderson reported to the committee the House Judiciary Committee met on Tuesday, November 15 to discuss SB 187.  This was a work session conducted by Representative McGuire on both the executive and legislative ethics bills.  Representative McGuire referred to the ethics committee’s legal opinions on the constitutionality of imposing a fine for release of information concerning a complaint.  She indicated this provision would not remain in the bill in her committee.  Ethics staff explained the complaint process and advisory opinion process to the Judiciary committee.  Many questions were asked.  Staff was asked to prepare a snapshot of the complaint process for Representative McGuire.

Chair Walker commented that the committee did not need to address the $5000 fine in Section 3 of the bill based on Representative McGuire’s comments.  No objection from committee members.

Chair Walker moved to Section 5 of the bill which addresses the use of alternate legislative members on the committee.  Staff reported a legal opinion from LAA legal dated January 31, 2005 and another one from Brent Cole, outside legal counsel, dated May 17, 2005 addressed the issue of what role the alternate legislative member plays on the committee.  The opinions were in conflict with each other.  The opinions were distributed to committee members.  LAA Legal, Dan Wayne, explained his legal memo of December 7, 2005 to the committee.  He disagreed with both of these opinions.  He believes AS 24.60.150(a)(1) allows the committee to develop procedures to allow the legislative alternate members to participate in committee meetings in place of the regular member for the receipt of inquiries, as stated in the statute, which includes both the advisory opinion process and the complaint process.  Mr. Cole references two cases in his opinion where a principle of statutory construction “establishes the inference that, where certain things are designated in a statute, ‘all omissions should be understood as exclusions.’”  Mr. Wayne stated these cases are not used very often.  He stated unless the committee’s procedures are in conflict with the statutes, the committee may adopt procedures for how legislative alternates may be used to facilitate the receipt of inquires and prompt rendition of its opinions.  (Note from staff:  What about meetings where the agenda does not include discussion of an advisory opinion or a complaint?)

Chair Walker asked for committee member comment.   Both Senator French and Senator Stevens stated it is common courtesy in legislative committee discussions for the chair to invite legislators who are present to participate in committee meetings if they so choose.  However, they are not allowed to vote.   Member Thomas stated the committee should remain on point and only discuss language in SB 187 at this time.  Chair Walker agreed.  

Suggested language prepared for Section 5 was reviewed.  Senator Seekins explained to the committee his intent in drafting the language currently in SB 187 was to encourage maximum attendance by members of the legislature and he doesn’t believe it is intrusive but allows for a quorum of the committee to consider their calendar.  Senator French asked if the intent was to have cross representation between the Senate and House.  Senator Seekins said the named alternate for the Senate member would sit for the regular Senate member.    

Chair Walker read the draft language for AS 24.60.130(n):  

“If a regular legislative member of the committee or a subcommittee is unable to attend a meeting, the chair of the committee or a subcommittee shall designate the regular member’s alternate to serve in place of the regular member at the meeting and the designated alternate shall serve unless unable to serve for any reason.  If a regular legislative member of the committee or a subcommittee is disqualified under (h) of this section from serving on the committee or the subcommittee concerning a proceeding under AS 24.60.170 or if the regular member is unable to attend, the chair of the committee or a subcommittee shall designate the regular member’s alternate to serve in place of the regular member in the proceeding unless the alternate is also disqualified from serving.”   (italics and underlined– new language)

Member Thomas moved to adopt the newly draft language.  Senator French asked what was the substantive difference between the language in SB 187 and the draft language before the committee.  Member Thomas explained the difference is that SB 187 language appears to require coordination of the alternate members schedules for meetings.  Further, with the addition of as many as four alternate legislative members the discussions could be one-sided.  The draft language makes it clear that alternates are just that, alternates, and would serve only if the regular member is unable to attend and the chair notifies the alternate of this fact.  This language does not preclude other legislators from attending and participating in the committee discussion.  Senator French stated he was in support of the motion.  Roll call vote taken:  All members present voted in favor of the draft language.  

Chair Walker moved to Section 6 of SB 187 addressing the advisory opinion process.  Staff reviewed the committee discussion from the September 27 meeting.  Chair Walker asked Mr. Wayne if SB 187 Section 6 language conflicts with the committee’s duty to publish opinions.  Chair Walker stated he reads the language as having no conflict.  Senator French asked if the draft language makes all advisory opinions public but redacted.  Chair Walker indicated that is the intent of the draft language.  

AS 24.60.150

(a) The committee shall

(1) adopt procedures to facilitate the receipt of inquiries and prompt rendition of its opinions;

(2) publish advisory opinions annually; and
(3) publish [SEMI-]annual summaries of decisions [and advisory opinions] with sufficient deletions in the summaries to prevent disclosing the identity of the person involved in the decisions [or opinions] that have remained confidential.

AS 24.60.160

(b) An opinion issued under this section is binding on the committee in any subsequent proceedings concerning the facts and circumstances of the particular case unless material facts were omitted or misstated in the request for the advisory opinion.  [Except as provided in this chapter, an advisory opinion is confidential but shall be made public if a written request by the person who requested the opinion is filed with the committee.]  All advisory opinions shall be issued with sufficient deletions to prevent disclosing the identity of the persons involved.  Unless the requester and anyone else named in the request who is covered by the ethics code  waives confidentiality, advisory opinion discussions and deliberations are confidential.  The committee vote will be a public record.   


Staff pointed out the past practice of the committee has been to issue the original advisory opinion in the redacted form so it may be published as approved by the committee.   Senator French questioned whether the committee has been asking for a release from individuals who requested a confidential advisory opinion pursuant to language in AS 24.60.160(b), “Except as provided in this chapter, an advisory opinion is confidential but shall be made public if a written request by the person who requested the opinion is filed with the committee.”  Staff reported that no records on file indicate this practice has been done and there has been only one confidential advisory opinion since she was hired in 2001.  Senator French asked if the draft language removed the issuance of summaries.  Staff reported yes the new draft language does.  Senator French moved the adoption of the draft amendment for AS 24.60.150 and AS 24.60.160.  Roll call vote taken:  Senator Stevens – NO; Senator French, Ms. Stillner, Ms. Rabinowitz, Mr. Thomas and Chair Walker – YES.  Motion carried.  

Staff reported Sections 7 through 16 addresses the complaint process.  Section 15 added a new subsection (s) to AS 24.60.170 which addressed confidentiality for the entire complaint process.  Specific language in various sections of AS 24.60.170 that addressed confidentiality was removed because of the all-encompassing new section (s).  Sections 7 and 8 no other changes than the confidentiality provision.

Section 9 changed the public issuance of a decision to only if there was finding of probable cause.  Previously all decisions issued after an investigation were public documents, whether dismissed or a finding of probable cause.  However, the subject of the complaint may waive confidentiality and have the decision made public. This means the number of public decisions the committee will issue will be less than in the past years.  No discussion by the committee.  

Section 10 through Section 13 no substantive changes.  Section 14 removed language that allows the committee to dismiss a complaint that is made public but may be refilled by someone else or the committee itself.  Senator Seekins wanted to make it clear to the committee that the fine could be ‘up to’ $5000 and not an automatic $5000 penalty.  He also stated the intent was to prosecute every righteous complaint.  No one who breaks the ethics law should be able to escape from a technicality.  No discussion by committee members.  

Section 15 provided clarification and did not change the intent of the section.  For Section 16, staff pointed out the change on line 19-22 appears to remove the caution in (i) to protect the privacy of persons not under investigation to whom the information pertains.  Senator Seekins stated his intent was to have all parties named in a document to waive confidentiality prior to release of the document.  


No further discussion by committee members. 


7b.  Draft bill of Committee’s technical changes to AS 24.60:  Chair Walker asked Senator Stevens and Senator French what would be the best way to have the committee’s amendments to SB 187 and the committee’s suggested technical changes presented to the legislature.  Senator Stevens suggested the committee send a letter of recommendation summarizing committee action on the changes with an amendment(s) versus a working draft form.  Staff may want to check with the chair of the House State Affairs and House Judiciary for further direction.


8.  Committee Rules of Procedure:  Chair Walker reported at the September 27, 2005 meeting the committee reviewed sections 1 through 8 and approved Sections 1, 2, 3, 4, 7, and 8.  Section 5(c) Executive Session, Advisory Opinions and Section 6(b) and (c) Teleconference need further review today.  

Staff explained the new changes to Section 6(c) Teleconference Complaints based on discussion from the September 27th meeting.  Mr. Thomas moved to adopt the suggested language.  Senator Stevens asked for clarification.  Must deliberations and voting on complaints be conducted non-telephonically?  Chair Walker said yes.   Roll call vote taken:  all members present voted in favor of the motion.  Motion carried.

Section 6(b) Teleconference Advisory Opinions.  No changes were made to the suggested language from September 27.  Senator Stevens voiced his concern that teleconference meetings be secure.  Senator French made a motion to approve the changes to 6(b).  Roll call vote taken:  all members present voted in favor of the motion.  Motion carried.  

Senator Stevens left the meeting and joined the meeting a couple minutes later by teleconference.  

Chair Walker moved to Section 16 Subpoenas.  Staff reported there has been no official procedure in place for either the issuance of subpoenas or the receipt of subpoenas.  Previous chairs, the current chair and staff felt this issue should be addressed in the committee’s rules of procedure.  Staff read the suggested language to the committee.  The committee has both issued subpoenas and received subpoenas from outside agencies.  Section 16(a) Issuance of Subpoenas mentions the statutory authority for the committee to issue subpoenas and who may issue them.  Legal counsel will be consulted on all subpoenas for proper form to ascertain their legality.  Basically this section states statutory language and current practice.   Section 16(b) Receipt of Subpoenas was drafted with the help of Brent Cole, our outside legal counsel.  LAA legal is not consulted on complaints, as there may be a conflict.  Mr. Cole researched the law to determine if the committee is obligated to release documents confidential by statute when a subpoena is received.  Case law requires release.  Mr. Cole’s June 2005 letter to this effect will remain on file for future reference.  Mr. Cole also suggested that certain documents should be judged to be ‘non-responsive’ to a subpoena such as voting records, written notes by staff, notes between staff and committee members.  To be clear to the agency requesting the documents that certain documents will not be included with the materials, a statement to this effect will be included in the cover letter.   If the agency determines the materials are necessary they will be supplied.


Senator French moved the adoption of draft language for Section 16 with section 16(a)(2) underlined for emphasis.  Roll call vote:  all members voted in favor of the motion.  Motion carried.

9.  Other Business:  Tabled until the next meeting.  The committee will meet the first week in January in Anchorage.  

10. Adjourn:  Member Thomas made a motion to adjourn at 11:35 a.m.
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